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toralists in Tanzania, like those else-
ere in Africa, are losing access
“their traditional lands and finding
heir movements increasingly restricted.
fore fertile areas are being taken up
y government and private interests for
onpastoral commercial use (Lane &
wift 1989). Communal ranges are be-
ig enclosed and broken up into discrete
nd potentially exclusive titles that sub-
ivide wider pastoral ecological land
se units (World Bank 1992).

* In spite of the fact that traditional
vestock keepers in Tanzania make

onal diet (Raikes 1981) and economy

lower cost than state ranches, many of-
ficials regard the pastoral sector as in-
efficient. As a consequence, state poli-
cies have tended to favour cultivation
agriculture (Lane 1991) and the preser-
vation of wildlife to the detriment of
pastoralists (Parkipuny 1991). Privatisa-
tion of land is promoted as a panacea for
increasing productivity, conservation of

lateral to obtain credit.

In Tanzania, land theoretically has
no value and cannot be sold. It can
only be acquired by following due pro-
cess of law to attain a Granted Right

substantial contribution to the na- -

(Mustafa 1985), and produce meat ata

natural resources, encouragement for
investment, and as the only viable col-
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astures lost: alienation of
arabaig land in the context of
nd pohcy and 1eg1slat10n in

of Occupancy (leasehold tenure), which
is subject to conditions of use. Ac-

~ cording to the World Bank, the lack

of land tax and the fact that the cost
of land acquired through allocation is
well below its market value, has pro-
moted spectﬂation and land grabbing,
and “as land is perceived as a free
good its use is insulated from normal
economic pressures”, thus permitting
its under-utilisation and misuse (World
Bank 1992:18).

A growing body of research shc_ﬁxvs '

that the process of land alienation and
restrictions on movement are destroy-
ing natural resources as well as pas-
toral livelihoods (see Lane & Moore-
head 1993). In the process environ-
mentally sound and economically ef-
ficient use of extensive dryland re-
sources by pastoralists is being under-
mined (World Bank 1992). Recent-anal-
yses suggest that such processes persist
because. of the ascendancy of bureau-
cratic and commercial interests over lo-
cal needs and wishes, and as a result of
dogma from the development commu-
nity which accepts flawed assumptions
that pursue political, not ecological ob-
jectives. .

Four major policy initiatives in Tan-
zania have converged over time to un-
dermine pastoralist’s security of tenure:
(1) nationalisation of land; (2) ‘villagi-
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sation’; (3) village titling; and (4) land
use planning. Through a review of the
Barabaig case, it will be illustrated how
these processes and the policies that
underpin them have operated to alien-
ate pastoral lands, threaten destruction

of rangeland resources, and undermine 7

the pastoral economy. -

As so much has already been written
about the plight of the Barabaig in rela-
tion to the alienation of their land (see
for example Lane 1993, 1991a, 1990} the
purpose of this paper is to provide an
up-date on progress with the legal case
and set this within the context of land-

 related policy and legal changes in Tan-
zania. However, a brief description of
the background to the problem of land
alienation will be given for those who
are not familiar with the more detailed
material. '

The Barabaig of the Hanang
plains - . ‘

The Barabaig are a sub-tribe of the

wider ethnic and language group called
Tatoga (sometimes Datoga).  Being
Nilotes and cattle herders. they share
many of the characteristics of livestock-
keeping cultures — for example, simi-
larities with the neighbouring Maasai.
Today, most Barabaig also grow maize
through shifting cultivation as a dietary
supplement and to preserve livestock
from crisis sales,

Traditionally, the Barabaig occupy
the plains surrounding Mount Hanang
— the Basotu Plains in the north and
Barabaig to the south — which are
now encompassed by the boundary of
‘Hanang district of Arusha region in
- north central Tanzania. The district
is broadly divided by the Rift Valley
escarpment into north-highland Basotu
and south-lowland Barabaig plains. The
area is semi-arid, with an average of
around 600 mm rainfall per year with a

82

variation of 450 mm to 900 mm. R
is bimodal, falling mainly in April
and November/December with s]

plains (Lane 1991a).

The terrain is dominated by an EX-;'
tinct volcano, Mount Hanang, whig),
rises 3,418 m from the lowland Barabaj,
plains. The plains themselves are undy,
lating and punctuated with depression; .
Permanent water sources are scarce and.
confined to a few perennial streamsg on
the slopés of Mount Hanan and somg
volcanic lakes — mainly on the Basoty
plains — many of which are surroundeg
by cultivation (Niamir-Fuller et. al -

forthcoming).

The vegetation is dominated by acy.
cia and commiphora woodlands inter.
spersed with open grassland. Using |
the vegetation and soil classification of
Stoddart et. al, (1975), Niamir-Fuller et
al. (forthcoming) describe 12 range sites }

with different vegetation patterns found

in Hanang. In response to this diversity
of grazing resources and the variability |
of climatic factors, particularly rainfall,

the Barabaig practice transhumance —

moving with their livestock around the :

range at different times depending on

forage conditions and water availability.
Barabaig pasture classification is -

based on a mix of factors that take ac-
count of topography, soil type and veg-

etation. As I have described elsewhere,

there are eight major forage regimes

around which the Barabaig move their |
livestock, according to range conditions |

in a seasonal grazing rotation, or what
Niamir-Fuller et. al. (forthcoming) calla
‘seasonal deferment system’ of grazing.

The most productive forage regime
is called muhajega by the Barabaig
They are found mainly on the Basotu
plains in mbuga (Kiswahili) depressions

. with fertile soils. Because of the inher-

ent fertility of these soils and their wa-

ter holding capacity muhajega offer the -
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egetation biomass and nutri-
.1ue to livestock. Consequently,
e grazed whenever conditions
However, as permanent water is
n the plains, this is largely con-
cthe months of rain when, sur-
+ can be found.

azing system is dependent
ovement of herders to utilise
‘according to their assessment
uctivity and the needs of their
ock. However, this is not “free
I access to land as described by
n as a ‘Tragedy of the Commons’

ments are communal in as much
hey are based on the community’s
iser rights to rangeland includ-
ihajega. Within communal land
ire arrangements they recognise a
¢ territory and many tenure types
‘common to private property (Lane

Customary rights are basically di-
along tripartite lines with the
imunity controlling overall territory,
ace water, and certain features such
aéred trees and the forest on Mount
ng itself, where rights to cut live
r on the mountain is forbidden.
‘e was also a customary rule (now
ely broken) denying habitation in
e wet season of the darorajand forage
me on the Barabaig plains near Lake
ingda Lelu, as the grazing is needed
e dry season when wells at the lake
r the only source of water. Clans
ntrol wells, grave sites, abandoned

ousehold heads have private rights to
homestead and its surrounds, shade
ees, and the private grazing reserve, or
daned, that is used for small stock and
sick animals (Lane 1991b).

Land alienation

‘Barabaig customary land tenure = -

mesteads and farmland. Individual

day, the Barabaig are recoiling from -
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the effects of the alienation of over
40,000 hectares of prime muhajega
grazing land. The land in question
was acquired by the government for

- the Canadian International Develop-

ment Agency (CIDA) — funded Tanza-
nia Canada Wheat Program (TCWP),
with scant regard for Barabaig custom-
ary rights to land (Lane 1991a). The
loss of this land is compounded by

. the steady encroachment on pastures by

neighbouring mainly Iraqw and Mbulu
farmers and large scale commercial crop
producers from outside the district.

In nearly all cases the best land
(muhajega) is taken, Whilst the scheme
only covers 12% of district land, it rep-
resents a far greater loss to the Barabaig,
affecting a major proportion of muha-

- jega land — perhaps as much as 50%

of the available pasture land oitside the
Mount Hanang forest reserve, exclud-
ing salt pans and land affected by tsetse
infestation (Lane & Pretty 1990). The
withdrawal of so much of the produc-
tive pastureland from the Barabaig lan-
duse system has led to a downturn in
production and resulted in degradation
of the environment (Lane & Scoones

1993). Indications are that this has also

had an adverse impact on Barabaig in-
fant mortality levels (Borgerhoff Mulder
1990; Lane 1991a; Brystad 1993).

It is clear from a succession of
reports and public protests by the
Barabaig that the land was acquired
with little respect for Barabaig rights
(see, for example, Africa Watch 1990;
Survival International 1990; Lane
1993). On some occasions, the first
the Barabaig knew about the loss of
their land was the sound of tractors
ploughing round the homestead. Al-
though some Barabaig were given some
compensation, they claim too little was
given to too few, too late (Lane 1991a).
Despite assurances from officials, no

.assistance was given to relocate them
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- elsewhere.
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Considered legal opinion
suggests that due process of law was

not followed, or at worst was corrupted:

by the Tanzanian National Agricultural
Finance Corporation (NAFCQO).to help
the parastatal acquire the land.

The vulnerability of pastoralists to
alienation of their lands has its roots in
their particular communal form of land
tenure, and the ignorance and negative

attitude of many government and donor |

organisations, who consistently misin-

terpret or disregard the basis for pas-

toral land tenure security. In the fol-
lowing analysis of development policy
and action in Tanzania five themes con-
sistently re-occur: (1) disregard of cus-
tomary land rights, particularly com-
mon property or collective rights; (2)
ignorance of extensive herding systems
as practised by the Barabaig (almost no
Barabaig hold senioi posts in central
government and few even at the local
level); (3) ignorance of the adverse eco-
logical impacts arising from alienation
of pastoral lands; (4) the prevalence of
policies for privatisation of property;

and (5) the ascendancy of. state inter-

ests over the needs of local communities
as exemplified by the imposition of ‘top
down’ approaches.

Nationalisation

All land in Tanzania was brought into
the ‘public domain’, ie. nationalised,
by way of the 1923 Land Ordinance.
Later in 1928 an amendment gave cus-

- tomary rights statutory recognition, as

a Deemed Right of Occupancy to be

interpreted “in accordance with native

law and custom”.. However, admin-
istration of land, in the hands of first
colonial and later independent govern-
ments, has confirmed the inferior status
of customary compared with statutory
tenure or Granted Right of Occupancy
(Tenga 1992). Prov1d1ng precedent for
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contemporary actions of the Tanzaman

Government, the Colonial Governmey- "
sought to acquire lands then held undy,

customary tenure for the use of set] ers, |

for expediency using arguments thch
undermined customary rights (see b,
low for elaboration of the famous Mf-‘ru
Land Case).

who leave little evidence of OCCups. -
tion, and whose migratory pattern of
land use can mean that land is appar.

ently idle for long periods and has ¢f.
ten been assumed to be vacant {Lane §
Swift 1989). As such pastures have beep |
subject to encroachment, alienation ang:
uncontrolled use as an open access r.
source. In some pastoral areas this has:
led to over-grazing and land degrada- |
tion, as customary controls no longer '

confine rights of access to the customary

- user group nor regulate levels of use —

a true tragedy of the commons.

Villagisation -

It has long been thought by administra-
tors and livestock specialists that pas- §
toralism is a primitive form of produc- |
tion that requires transformation, No- |

madism is also regarded as evidence of
disorganisation and an obstruction to
development. Settlement of pastoralists
is therefore regarded as a prerequisite to

efficient production and the integration |

of pastoral populations mto the main-
stream of society.

Although villagisation in- Tanzania
was not specifically .designed to settle
pastoralists, it has incorporated them to

alarge degree, and its impacts pose par- |
ticular problems for pastoralists. The |

demarcation of communal rangelands
into villages has the potential for dis-
rupting customary land use patterns.
Village boundaries not only divide up

~the commons, they also provide the

'l
The creation. of public land tenue §
has created a problem for pastoralist; |




1] for exclusion of customary
Lsers from traditional access to re-
du .. This is because village titles do
sett]; the whole range that makes
storalist ecological land use unit.

(se gisation was implemented with
1M asideration for the diversity of

v land tenure arrangements,
| te arly forms of communal tenure

not fit easily within the new
structure.  According to Shivii,
tter n of the Presidential Commis-
of Enquiry into Land Matters, the
ent of people into villages was
d with “little regard to existing
ure systems and the culture and
m in which they are rooted” (URT
- : 1).

this h - -t}ze process it transformed the dis-

egrad ution of land among groups and in-

uals, had a negative effect on agri-
al production, mixed equity, and
ly negative effects on the envi-
ent (World Bank 1992). Villagisa-
s achieved with the use of gov-

ndorsement. The legislative in-
ments that facilitated villagisation
1ral Lands (Planning & Utilisation)
973, and the 1975 Villages & Uja-
1. N Villages (Registration, Designation
Administration) Act — maintained
tralised authority yet gave directions
the administration of village lands
ough the appointment of new local
age authorities who were entirely
dependent of traditional institutions.
se directives were

.. so vague and their implications
or land interests (ownership) are so
ar-reaching that, even without a bill
f rights entrenching the right to pri-
ate property and principle of nat-
ral justice, they could have been
eclared ultra vires [beyond legal

or di

tHern uthority] by the courts on several
ide u grounds, including on the grounds of
e th nreasonableness (URT 1992:47).

ent directives without adequate le- '
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In the process, perhaps as many as
a million pastoralists were settled
(mainly Maa & Tatoga speakers like the
Barabaig). A study by Kjaerby (1979)
of villages in Hanang district found
that those Barabaig who settled in vil-
lages were forced to compromise their
herding strategies by limiting the ex-
tent of their migration to the distance
their herds could travel to and from a
permanent homestead in one day. The

 concentration of livestock within the vil-
lage has had an adverse ecological im- .

pact and encouraged a trend towards
agro-pastoralism, which has resulted in

“a decline in levels of pastoral produc-

tion and welfare.

In spite of official policies which aim
to undermine their customary way of
life, communal land tenure and migra-
tory land use by pastoralists persists.
However, a long-term future for pas-
toralists is dependant on resolution of

the conundrum of how village-based

common resource management can be
coordinated with a pastoral tenure sys-

_tem. How long can de facto commu-

nal tenure be maintained within a vil-
lage structure? How can livestock be-
longing to residents of one village share
the resources of anothér, when the land
use authority has passed from tradi-
tional institutions to new village coun-
cils? How can migration to track for-
age resources outside the village be fa-

cilitated, when those resources are the .

exclusive property of another village?
These crucial questions need to be an-
swered before villages start to accept
the paramountcy of village titles in con-
tradiction to customary land tenure ar-
rangements.

Village titling

It has long been thought in governi
ment circles that only registered title
can provide secure tenure, and thus at-
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tain higher levels of production and
the protection of resources from de-
struction. Tenure reform is based on
the premise that indigenous land tenure
systems act as an obstruction to devel-
.opment and that more formal registered
title will encourage rural land users to
make land-improving investments and
induce lenders to finance such invest-
ments through the provision of credit,
This strategy has been pursued by gov-
ernment and donor agencies alike, de-
spite its description as a fallacy by such
eminent social scientists as Bromley and
Cernea (1989), and substantial challenge
to it from empirical research (Place &
Hazell 1993).

Village titling is thought to provide
greater security of tenure for villagers
to control encroachment. However, as
the Barabaig case attests, it has singu-
larly failed to protect village land from
alienation by outsiders, and has created
problems in its own right. The con-
tinued encroachment of pastoral areas
has dislodged pastoralists from much
of the best of their traditional lands,
- and prompted extensive out-migration
to otherwise under-populated areas in
the south of the country. Recent press
reports, for example, suggest there is
currently a “scramble for Maasailand”
as commercial farmers use all means
possible (some dubious) to take up pas-
ture land for crop cultivation. Niamir-
Fuller et. al. (forthcoming) have iden-

tified the push factor of land encroach- _

ment as a stimulus for out-migration
by Barabaig pastoralists to the Usangu
plains in Mbeya region. These migra-
tions have gone as far as northern Zam-
bia (Galaty 1989). -

Under the new administrative struc-
ture each village is granted statutory ti-
tle to land. This has resulted in the dou-
ble allocation of rights where registered
title is superimposed on the plethora
of existing customary tenure arrange-
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| Vﬂl_a ge land use planning

- able pastoral population (Barabaig).

ments that are still recognised by Way uf
the 1923 Land Ordinance. This Faises a-{x
fundamental legal question: whicl, tit}
to land will prevail? As we shall see furd
ther on, an attempt to answer this Ques,
tion in a manner which favours the 8oy
ernment’s agenda has been provided, |
government, through the passing of an
extraordinary piece of legislation.

Formal land use planning has also begy
proposed as an adjunct to the village:
titling programme. This has been iy, |
plemented through procedures deye|.
oped for urban planning that are inap.
propriate for the diversity of setting; |
found in rural environments in Tanza.
nia. As a consequence, maps of pla,.
ning areas’, designating fixed ‘land ug }
zones’, take little account of the con. _
plexities and flexibility inherent in cys.
tomary land tenure arrangements. Thi }
has been made apparent by a study of
a village in Hanang district with a size.

The shortcomings of land use plan. |
ning as it is currently being imple.
mented for cattle herders using exten- |
sive land use systems are well illus |
trated by the plan for Dirma village in |
Hanang district. A ‘Lands Rapid Ru-}
ral Assessment’ in Dirma conducted in |
1991 by the World Bank exposed the
flaws of the land use planning pro- |
cess, Traditionally, Barabaig herders mi-
grate eastward out of the village in the |
dry season to gain access to permanent
water on the shores of Lake Balangda
Lelu. In return, residents of Dirma al- |
low herders from other areas to come
into the village in the wet season to
make use of the rich pasture resources
found there. Once it was known that
village land would be subject to land
use planning, some of those who relied }
on access to village land in the wet sea- |




by w, about ensuring — by any means
S raisg it they were regarded as villagers,
"hic re allocated land in the new vil-
Il se lan.

‘his q ¢ bias of planners to regard all
3 the pg ey find as primitive, unsuitable
Wided n need of reform is revealed by
mg -‘ guage used in the planning pro-
on. The basic assumption on which

rma plan was based regarded the
jonal grazing pattern as haphaz-
ikiholela”) and inconsistent with
pment objectives. :
The] planners have arbitrarily as-

\ed that current land use is in-
dequate and destructive to the en-
jronment and the plan prescribes
settin JJacement of existing agricultural
_ pastoral practices with ‘modern’
‘scientific’ methods (ya kisasa

£

ating on what these concepts mean
tin cy World Bank 1991:1). '
s, T he report, the World Bank revealed

 the plan failed to account for the dj-
ity of natural resources, provide for

: complexity of the traditional land

se pl pattern, or accommodate the inter-
imp} tionship between resources in and
7 ext ond the village boundary. Further,
1T iltus e plan erroneously treated all villagers

n homogenous group, and gave no

cognition to the different land user
d various interest groups found in the

sed th illage. Some villagers and some of the .
\g pro adership saw the plan as a means to
lers mi ect village land from encroachment.
> in th Others wanted to take up fertile land
nanen themselves or sub-lease it to com-
langd: mercial farmers. Only a few realised
ma al the process could also restrict the

itional migratory pattern and ulti-
mately deny them access to water in the

JourCe: y season in neighbouring villages (Jo-
m that hansson 1991). According to Johans-
o land n (1991) the planning process was not

relied ‘transparent and intelligible” to the vil-
et sea- ages, and as little account was taken

ya kitaalamu), without elabo-
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of their perspectives, and no detailed
environmental knowledge attained be-
forehand, the plan was likely to dam-
age the local pastoral economy, degrade
resources and prompt emigration from
the area. _ - '

From all this, it is clear that at the lo-
cal level there are serious consequences
for pastoralists if land use planning
continues along these lines. Only a
very small percentage of village land
use plans have been drawn up as yet,
and even fewer implemented, and few
villagers have any idea what is being
planned for them, or what the poten--
tial adverse effects such insensitive and
inflexible planning can have on the lo-
cal ecology. It is, however, becom-
ing increasingly clear that the planning
process ends up providing the means
by which some groups are deprived of
their land by others who do not depend
on the land for their livelihood, but have
the means and authority to direct the
process.

In the end everyone will lose. In pas-
toral areas, fertile lands are being with-
drawn from pastoral production and
customary land use controls are being
undermined, to the point where “free for
all’ access ends up causing destruction

"of natural resources, which in turn re-

sults in a reduction of people’s contri-
bution to the national economy, to the
detriment of their welfare. ' Pastoral-
ists who are displaced in this process
have few options but to migrate else-
where. However, this is becoming in-
creasingly difficult; they are not often
welcome at new destinations, and vil-
lages now have the means to exclude
them as intruders: Increasingly, they
drift to the towns and fill the peri-urban
shanties, to eke out a living as best they
can in the informal economy or to be-
come burdens on the state, as the in-
dustrial and commercial sectors have al-
most no capacity to absorb more work-
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ers. It would be better for pastoralists
to remain where they are and enjoy se-
curity of tenure, without the pressures
of land alienation and the imposition of
external legal and administrative frame-
works that take no account of the needs

of livestock-rearing economies based on .

mobile resource use patterns.

The Barabaig land cases

. According to Tenga and Kakoti (1993)
the British colonial administration
structured land tenure in Tanganyika
in such a way as to allow the state,
through a series of expediencies, to take
over land from ‘natives’. This policy
was based on the premise that ‘natives’
had’only revokable occupational rights
and not ownership per se of land. They
further argue that this tradition has per-
sisted in independent Tanzania, where
the government has resorted to extraor-
dinary measures to facilitate what they

call “state-organised land-grabbing” -

(1993:1). As we shall, see there is am-
ple evidence of government using its
authority to impose its interests over
customary land rights holders.

Until recently-the most infamous ex-
ample of this has been the Meru case, In
this case, the Colonial Government used
expeditious methods to displace local
communities in favor of settlers. The
latter were given title to land against
the customary claim of the Meru people,
who were forcibly evicted from their
homes on tribal land they had occu-
pied “since time immemorial” (Japhet &
Seaton 1967:11). .

Resistance to the displacement of
the Meru led to an unsuccessful ap-
plication to the United Nations. De-
spite an amendment to the Land Or-
dinance (No.5 of 1950) requiring that

a Native Authority must be consulted .

before a Granted Right of Occupancy
could be given, the British government

88

- consent of the Native Authority (Teny,

- finance, proceeded with the acquisj. -

- within the meaning of the Land Acqui-

interpreted the law to mean that con,
sultation did not mean having to obt,
& Kakoti 1993).

In independent Tanzania, the Samei
policy has been applied to acquire lang
for the state.
parastatal concerned with agricultyry) .

tion of land for a large wheat cqp, -
plex in Hanang district (Lane 1991a)
At the time the land was described 4 |
‘idle’, but the Barabaig pastoralists, wh, -

have customary rights to the land, con,. |
plained that it was acquired withoy |
- due process of law. Since then, NAFCq |

has expanded operations and acquireq -
title to over 100,000 acres, which the
Barabaig claim is 30,000 acres more thap
was ever applied for (Lane & Pretty
1989). '

The first Barabaig challenge to the

government on this issue resulted in z }
court case brought by the residents of |
Mulbadaw village (Mulbadaw Village

Council and 67 Others versus NAFCQ
—~~ Civil Case No. 10 of 1981) against
NAFECO, which claimed that neither
they nor their Village Council were con-
sulted before NAFCO.acquired land for
the Mulbadaw wheat farm of the Tan-
zania Canada Wheat Program (TCWP).

NAFCO did not deny the acquisition of }

the land, but claimed that, as a paras-
tatal body acting for the government, it
had the authority to do so. The issue to
be settled was whether the land in ques-
tion was acquired for a ‘public purpose’,

sition Act 1967. The High Court ruled
in favour of the .Barabaig, declaring
that their customary claims were valid
and that proper legal procedures had
not been followed by NAFCO. How-
ever, the decision was overruled on ap-
peal, on technical grounds relating to
whether plaintiffs in the court were able
to attest to the customary claims of those

-

In 1968, NAFCQ, , |
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wrt, and whether those in court
natives’, within the definition of
d Ordinance (Civil Appeal No.
6). :

€ sa )sponse to this expansion of
WP, particularly at Gidagowmod
aret farms, the residents of com-
es adjacent to the farms returned
Court with counsel from the Legal
.mmittee of the Faculty of Law-at
jversity of Dar es Salaam, pursu-
o cases (Yoke Gwako & 5 Others
s, w. -2.1is NAFCO & Gawal Farm — Civil
No. 52 of 1988; and Ako Gembul
it thers verses NAFCO & Waret &
AF amod Wheat Farms — Civil Case
quirg 12 'of 1989).

n this case the plaintiffs sought
e from the judge for a represen-
¢ suit to include the whole af-
community without distinguish-
gwho was a native or not, to avoid the
blems encountered in the Mulbadaw
The plaint specified that NAFCO:
did without lcence, lawful jus-

LR

AFC( tification or permission of the Plain-
gains fs, forcefully enter upon the suit
eithe; Jand, set on fire and or otherwise de-
e con stroy the homesteads of the Plaintiffs,
d fo caused destruction of crops, livestock
: Tan and household chattels, and evicted

the Plaintiffs from the suit land
. without following the mandatory

aras procedures under the law.

nt, it Quite apart from the loss of land,
ue to ‘Barabaig are incensed by the de-
ques- nial of traditional rights-of-way that

JOS€ rmit easy access to watet, grazing
cqul- d salt resources, and by the destruc-
‘uled Hon and desecration of ancestral graves
wing (bung’eding) on all the farms and the

ontinual harassment and violation of
human rights inflicted on the plaintiffs
by NAFCO employees. They are seek-

1ap- ng ajudgement that declares them to be
§ to awful owners of the suit land by way of
able customary tenure, and the titles issued

to NAFCO to be null and void. They
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want an eviction order and perpetual in-
junction brought against NAFCO deny-
ing them entry to the suit land. They
want restoration of grave sites, action to
arrest the erosion occuring at sacred lo-
cations (such as the siltation of Lake Ba-
sotu caused by cultivation), restoration
of traditional rights-of-way across the
farms, the payment of damages to ag-
grieved families, and general damages
and mesne profits to the amount of Tsh.
100,000,000 (currently US $ 213,000, but
nearer a million dollars at the time of the
plaint before devaluation).

The cases are currently being heard
in the High Court of Arusha. Despite
considerable delay, inconvenience and

~ cost to counsel, plaintiff and witnesses,

it is expected that they will receive a fair
hearing and benefit from a sound judge-
ment, despite attempts by government,
through executive authority and legisla-
tive provision, to undermine Barabaig
customary claim to the disputed land.

Using a sledge hammer to crack a

-nut :

With greater political liberalisation in
the 1980s, the prospect of multi-party
national elections in 1995, and a bux-
geoning free press, it is not surpris-
ing that land holders, whose customary

‘rights were infringed in the process of

villagisation, have begun to challenge
the government in the courts. Indica-
tions from early cases are that the courts
will rule in favour of customary title
holders (URT 1992). In response to this
prospect, the state has taken some ex-
traordinary measures that far and away
exceed the need for maintaining village
structures. _
Rather than face the prospect of los-
ing cases to customary land rights hold-
ers, and having to return 'village lands’
to original occupants, the government
has exercised its executive authority
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in this matter. At first, in 1987, the
Prime Minister issued Government No-
tice (GN) 659, the Extinction of Cus-
tomary Land Rights Order, extinguish-
ing customary rights to land in 105 vil-
lages of Arusha region, where litiga-

‘tion on this point was pending. How-

ever, this did not include those vil-
lages involved in the Barabaig land
cases. So, in 1989, the GN was ex-
tended by the Extinction of Custom-
ary Land Rights (Amendment) Order
that included those villages affected by
the litigation, and its application to the
Barabaig cases was ensured by making
it retrospective to the date of the original
GN (1987), thus pre-dating the Barabaig
plaint and denying them legal remedy.
The GNs were issued under the Ru-

ral Lands-(Planning & Ultilisation) Act -

of 1973, that empowers the President
to declare a ‘specified area’ that may
be subject to the “extinction, cancella-
tion or modification” of ‘Deemed Rights
of Occupancy’ {customary title) by the
Minister for Lands. Howeyver, as there

is no evidence that the areas concerned

were ever 'specified’, and as there is
doubt whether the Prime Minister can
be regarded as the Minister responsi-
ble for lands within the meaning of the
Act, it is again unlikely to be upheld in
the courts. According to Shivji (1994)
and Tenga (1993), the Act itself could be
challenged on grounds of breaching the
Bill of Rights, which is now part of the
constitution. They have further opined
that the GNs are contrary both to the
provisions of the 1973 Act and to provi-
sions of the 1923 Land Ordinance recog-
nising customary rights to land (URT
1992).

The prospect of the courts ruling
against the validity of the GNs, forc-
ing the government to undo the fab-
ric of the new village land structure,

‘has prompted the government to take
an even more radical step. In an at-
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tempt to save face and ensure victgy, .
in the courts, a quite extraordinary leg. |.
islative instrument has been devised y,
extinguish all customary rights to lanq °
within the boundaries of all villages jj.
corporated between 1970 and 1978, Se.
tion 3 of the Regulation of Land Tenyy, |
(Established Villages) Act 22 of 199; -

stipulates that:

... all rights to use or occupy land iy -
accordance with any custom or rule
of customary law in any village or v. -
cated settlement held of claimed tobs |
held by any person prior to this Actis |
hereby extinguished. - :

This legislation so blatantly seeks to fur.
ther the state’s interests over the ma.
jority of its citizenry that it is likely tg
go down in the annals of Africa’s lega]
history as one of the most remarkable }
pieces of legislation on land tenure yet }
devised. The provision would appear §
to exceed the limits of natural justice,
For example, the Act provides that no
compensation be paid to those dispos-
sessed from their lands, it Mignores pre- |
vious judgements by the courts, and is §
to have retroactive effect. It revokes and
replaces the GNs by declaring, in Sec-
tion 5, that:

-1 (@) “no compensation will be }
payable ... or remitted to any court |
... in relation to the extinction of any }|
right...” ‘

1 (b} “any suit or other proceeding

. which shall have been instituted
... shall forthwith be terminated.” §

1 (c) “no judgement, order or decree
passed, made or given either before
or after the commencement of the Act
... shall be executed.”

2 “No order as to costs shall be made |
in relation to a suit or other pro- |
ceeding which is terminated in accor- |
dance with this section.”

The timing of the Act provides evidence
of the government’s dismissive attitude
to informed opinion. It was presented




Bunge (parliament) only days be-
e Report of the Presidential Com-
- .on of Inquiry into Land Matters
" ubmitted to the President. It can-
oincidence that legislation mak-
ndamental changes to land law
e tabled in advance of a Com-
n whose task it was to consider
matters and make recommenda-
o the highest seat of government.
‘would suggest that under nor-
jrcumstances the findings of the
sion. should provide the basis
ny new legislation. The answer to
onsistency could lie in the dis-
ty.of perspective that underpins the
ocuments. - It could be, for ex-

dations for recognition of custom-
ghts to land, the involvement of
itional leaders in the registration of
. and the abolition of existing legal
dministrative provisions that treat

shits of occupancy, were unacceptable
ose who wish to continue capitalis-
on the chaos already created by the

sation, titling and land use plan-
processes — for the continued pri-
acquisition of customary lands for
mmercial purposes.

ure prospects for pastoralists

rights will be recognised as law,

d.” hether the interests of the state or

ustomary land rights holders will
evail, and whether this legislation
Il ultimately stand. NAFCO can-
seek protection from the Barabaig
se through the ACT, as the communi-
concerned were incorporated after
77 and therefore do not fall within the
ope of the new legislation. Because of
this limitation, it is likely that many, al-
though not all, pastoral villages will be
sented

._._u_ﬂ .

le, that the Commission’s recom-'

émary rights as inferior to statutory

nly -time will tell whether custom-

affected by the Act, as they are often -reaucratic and commercial interests. If
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found in the land areas that were only
recently villagised. However, the Act
will present problems for those who live
in older villages undergoing land use
planning, particularly where they share
land with non-pastoral villagers.

" It is expected that the Act itself will
be challenged in the courts as incon-,
sistent with provisions of the constitu-
tion (Lane 1993). Here, attention will be
given to reconciling its provisions with
Section 24 of the Tanzanian Constitu-
tion;

(1) “Subject to the relevant laws of
the land, every person has the rights
to own or hold any property [land?]
lawfully acquired.”

Whereas the law might have been
changed in this case, the courts will be
asked to decide whether this is consis-
tent with the entrenched right of people
to own land and not be arbitrarily dis-
possessed. _

If customary rights still fail to stand

under this section, a second provision
providing for the right of compensa-
tion may provide remedy for customary
rights holders. ,
~ (2) “Subject to the provisions of sub-
section (1), a person shall not be ar-
bitrarily deprived of his property for
the: purpose of acquisition or any
other purpose without the authority
of law which shall set out conditions
for fair and adequate compensation.”
It remains to be seen how the new leg-
islation — with express denial of com-
pensation or the right to recourse to
the courts — can be read alongside this
provision. If the legislation is allowed
to stand, implications for millions of
hitherto customary rights holders are
most grave. .In that case we can ex-
pect to see land grabbing persist to the
ultimate dispossession of more vulner-
able groups, including pastoralists, to
the advantage of a growing élite of bu-
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this is to happen, the opportunity will

- have been missed to make use of indige-
nous expertise that enables pastoralists
to sustain themselves, provide livestock
production and cope in arid and semi-
arid environments, make a substantial
contribution to the national economy,
and protect the productive capacity of
land for future generations.

If the new legislation is found by the
courts to be unconstitutional, this will
cause understandable anxiety in gov-

“ernment circles. Villagisation, a cen-
tral plank of the country’s development
strategy, will have been effectively with-
drawn. The fear will be that the sub-
sequent breakdown in the village struc-

ture will result in a new kind of chaos.

But this need not be so. What is needed
- is for government not only to recognise
peoples’ right to participate in the man-
agement of their lands, but also to re-
alise that they bring skills, and a consid-
erable institutional capacity to manage
natural resources, at a far higher level
of sophistication than could ever be the
case through formal centrally controlled
land tenure arrangements. Rather than
attempting to bring uniformity to diver-
sity, simplicity to complexity, and rigid-
ity to flexibility, government should be
learning more about the myriad of ways
local people manage their resources,
and take the opportunity to build on

that capacity to achieve greater produc-

tion and more equitable distribution of
benefits from increasingly efficient land
use systems.
, With political liberalisation under-
way in Tanzania, as elsewhere in Africa,
it seems inevitable that local people are
going to want to exercise new freedoms
and assert their rights more effectively
than they have done in the past, It
will, therefore, be increasingly difficult
for government to resist popular pres-
sure and simply try and legislate prob-
lems away. Donors too will want to ac-
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- velopment and support their objectives. 1

‘and the communities they represen;
.The challenge will be to design an insg.

commodate peoples participation in g,

What is needed is a dialogue to cq, -
mence between communities, gover, |
ment and donors, as is being attempleq |
with Niger’s Code Rurale (Lund fory, |
coming), where there will be an increyg. |
ing role for indigenous NGOs to 5
as bridges between government, dongy,

tutional framework that will make thj
possible. This will only be achieved j
local communities are empowered ang
government assumes a new role as facj|.
itator and mediator rather than directoy
of development.
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